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INTRODUCTION
This is the second appeal of this case to the Idaho Supreme Court.

In Hurtado v. Land

O'Lakes, Inc. 147 Idaho 813 (Idaho 2009), the Idaho Supreme Court reversed a jury verdict in

favor of the plaintiffs, finding that documents had been improperly introduced into evidence.
The matter was remanded and another trial was held on October 19, 2010.

This is an appeal

from that jury verdict in favor of Plaintiffs/Respondents Jesus Hurtado and John Reitsma, d/b/a
J&J Calf Ranch, against Defendants/Appellants Land O'Lakes, Inc., a Minnesota corporation,
"'Lakes Purina Feed, LLC.
damage

At the second trial the jury awarded Plaintiffs $50,000 in

the (ieaths of dairy heifer calves.

r;f tn"''' .. ~'1tability.

The jury found a breach of the implied warranty

The award was reduced by 40% comparative fault. R.002218. The deaths

allegedly occ;;' cd as the result of a consumption of adulterated milk replacer produced by Land
O'Lakes at its plant in Black River Falls, Wisconsin.

The calves in question were fed the milk

replacer at a dairy calf ranch located near Twin Falls, Idaho.
during the spring and summer of 2005.

The losses allegedly occurred

A Motion for a Directed Verdict was denied. Tr.

257-266. Motions for a Judgment Notwithstanding the Verdict and for a New Trial were denied.
R.OO2247.
The essence of the case involves a group of newborn heifer calves (females) that were fed
Purina Milk Replacer and a group of bull calves which were kept separate from the heifers and
were fed government milk. Plaintiffs claim they got a new batch of Purina Milk Replacer in the
spring of 2005 which they fed to the heifers. The death rate for the heifers went up as compared
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to the death rate for the young bulls. As a consequence, Plaintiffs claim the milk replacer was
defective.
STATEMENT OF FACTS
The statement of facts comes from the testimony and evidence from the second trial.
Starting in 2001 Plaintiffs Jesus Hurtado and John Reitsma were partners in J&J Calf Ranch.
Hurtado and Reitsma had been partners in the dairy business for several years and expanded it to
include a dairy calf raising operation.

J&1 was started in August of 2001 and was supplied with

young calves from dairies owned by Hurtado and Reitsma. Tr. 23 L. 4-20. Hurtado used the
calves to fill his dairy herds. Tr. 24 L. 11-17.

Hurtado claimed that he kept a blue book during

the year 2005 showing a daily record of the calves that were received at the calf ranch. Tr. 27 L.
1-16.
bucket.

The calves received a tag and if the calves died the tag was cut off and placed in a
At the end of the month the tags were counted to see if there was a problem with calf

deaths. By comparing the number of calves that were entered in the blue book with the tags in
the bucket Hurtado determined his death loss. Tr. 27 L. 18-25.

Tr. 28 L. 1-10.

The blue book

and the buckets showing the record of deaths were thrown away after Hurtado and Reitsma split
up. Tr. 28 L. 10-20.

Tr. 29 L. 1-11.

Sometime in 2005, Hurtado had a discussion with Scott McFarland (a salesman for
Valley Co-Op) about a change in the price of milk. McFarland suggested that Hurtado stock up
on milk replacer in order to avoid the anticipated price increase. Tr. 29 L. 12-25.
1-23.

Tr. 30 L.

Sometime in 2005, Hurtado began getting a milk replacer that was produced at a
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different location.

It was the same brand, Purina 20-20 Non Medicated Milk Replacer, but the

bag did not have as much air in it. Tr. 31 L. 1-25. Tr. 32 L. 1-25.
Hurtado claimed that when they began feeding the new milk replacer, they had an
increase in heifer calf deaths caused by scours - severe calf diarrhea. He claimed that they were
doing everything the same and the only difference was the new milk replacer. Tr. 32 L. 12-25.
Tr. 33-34.
L. 1-10.

Hurtado testified that he was familiar with various causes of scours in calves. Tr. 35.
He claimed that the new born calves got colostrum (mother's milk) as part of the

protection against scours. Tr. 36 L. 23-25.

Tr. 36.

Tr. 37 L. 1-2.

Hurtado claimed that he

had computer generated business records showing the monthly record of calf deaths which his
attorney tried to introduce as exhibits I. After a long effort by Hurtado's counsel, the court
refused to allow the documents to be introduced. Tr. 37-54.
Immediately after the court's refusal to allow the documents into evidence, Hurtado
testified that 130 calves died. (He did not testify as to the cause of death, but only as to the
number of dead calves.) Tr. 131 L. 1-25. Tr. 132-135.
percentage of death losses was between 3% and 5%.

Hurtado testified that his usual

Tr. 138 L. 19-25.

according to his records the death loss in 2005 went to 19% to 20%.
that the calves were worth about $1,000.

He also claimed that

He then went on to testify

In order to justify this claim, Hurtado attempted to

argue that his damage was the cost of a "springer" calf, which is 2-3 years old, and then

1Some of these documents were the same ones that introduced into evidence at the first trial
and which became the basis on which this court reversed the original jury verdict.
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subtracting out the cost of raising the calf back to its birth. Tr. 145, 146.

With the help of

leading questions, Hurtado was able to testify the 130 dead calves was more than normal and
represented an excessive death loss. Tr. 147.
On cross examination Hurtado testified that he quit using the Purina Milk Replacer in the
summer of 2005, but started using it again sometime after September of 2005, calling it the best
milk replacer available. Tr. 155.
155 L. 7-13.

He testified that he got a bad batch in the summer of 2005. Tr.

He recalled that the bad batch continued from April of 2005, until they changed to

a different milk, which he thought occurred in September of 2005.

Tr. 156 L. 9-16.

On

cross examination Hurtado was confronted with his prior testimony in which he testified that he
did not have any records prior to 2005 showing heifer calf losses. Tr. 164.

Tr. 165 L. 1-11.

He was forced to admit that prior to March of 2005 he did not have any business record showing
the number of dead calves for prior years. Tr. 165 L. 12-25.

Tr. 166.

Tr. 167 L. 1-2.

Following up, Hurtado was forced to admit that he did not know what his normal death rate was
prior to 2005. Tr. 167 L. 14-25.

Tr. 168 L 1-25.

In addition, Hurtado testified that he did not have any of the allegedly bad milk replacer
from 2005. He fed it all to his calves. Tr. 169 L. 7-20.

Hurtado also testified that he was aware

that there was a market for heifer calves but that he did not know what the replacement cost was
in 2005. Tr. 175 L. I-to.
Hurtado also testified that he was aware of the importance of having necropsies
(autopsies) done on dead calves in order to determine the cause of death. In fact, he had done that
APPELLANTS' BRIEF - Page 4
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very thing on prior occasions. Tr 182 L. 23-25 Tr. 183-186.

But with respect to the calf losses

in 2005, he did not have a single necropsy done in order to determine the cause of death.
Tr.185-186.

Hurtado had other instances of scours on his ranch, including one in 200 1, 2003

and 2004 that required veterinarian intervention.
replacer, rotavirus and salmonella.

Tr. 187-198.

The causes included "egg based" milk
One of the biggest problems with the case

was the inability of Hurtado to zero in on the actual dates when the calf losses were occurring.
Hurtado claimed they began in April and ended in September. Tr. 156.
not remember for sure when the losses occurred. Tr. 170 L. 4-7.

Then he said he could

However, in answers to

interrogatories he stated the problem occurred in June, July and August. Tr. 172 L. 17-25.
Then, he finally went on to say that he did not know when it really started.
proof. Tr. 173 L. 7-14.

His lawyer had the

Against this, was the testimony of Hurtado's expert who said the

problem occurred for about two weeks in August of 2005. Tr. 191.
Claudio Beltran was one of Hurtado's employees who worked at the calf ranch taking
care of the calves. Tr. 204.

He claimed that there was a problem in 2005 with calves dying that

he could not cure with medicines. Tr. 209.

He claimed that Hurtado came and said there was a

problem with the milk, so they changed the milk and began feeding the new milk to the new
calves and the old milk to the old calves.
keep a record. Tr. 216-218.

He claimed the old calves continued to die but did not

He also claimed that the milk replacer had two different labels. Tr.

219-220. 2

2The only label that was introduced into evidence was the label identified by Mr. Ron
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Mr. Luis Lugo also worked for Hurtado in 2005.
medicine for the calves.
replacer. Tr. 224-226.

His responsibilities were to provide

He claimed there was a problem in 2005 and blamed it on the milk
He believed the problem went on for more than a month.

The calves

were dying at the rate of 10-12 per night for over a month. Tr. 230. (This meant that more than
300 calves died).

Mr. Lugo did not know what Cryptosporidia was. Tr. 231. L19-20

Claudio Beltran testified that he kept track of the new born calves that arrived at the calf
ranch with a notebook and ear tags.

He kept track of the mortality rate by cutting the ear tags

off the dead calves and tossing them in a bucket.

Then, he would take them to Hurtado and he

would enter the data in a computer. Tr. 238-239.
In May 2005 they received new milk replacer.
calves being sick.

They started having trouble with the

They tried to figure out the problem by sending poop to the lab.

The lab

results indicated that everything was normal for that kind of sickness. Tr. 240-241.

He

estimated a loss of 50% of the calves. Tr. 242.

(His calculation indicated that the loss was

approximately 450 dead calves. Tr. 242 L.9-21.)

He claimed that he and Hurtado put this data

into a computer so it was accurate. Tr. 243. L.3-9.

Mr. Beltran was the person responsible for

knowing the various types of scours, but did not know much about scours caused by
Cryptosporidia. Tr. 244 L. 14-25,245,246.
calves.

He was aware that Cryptosporidia caused scours in

He testified that the veterinarian for the calf ranch had some of the poop samples tested

Karstens of Land O'Lakes. He discussed the label with the jury to show the ingredients used to
produce the milk replacer. Ex. 1002.
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and it came back negative for Salmonella, E. coli and Cryptosporidia (Crypto).

He also recalled

there being 6 autopsies performed on dead calves to determine the cause of death.

None of the

results were provided to the defendants, and Beltran was never advised of the findings of the
autopsies. Tr. 250.

He testified that they began giving "government milk" that was used to feed

the bull calves to the heifer calves in August of 2005, and did so for about one month. Tr. 251.
Mr. Brad Brudevold was deposed on August 3, 2010. He was deposed because his name
had come up during the first trial as the person who had obtained fecal and milk samples to be
taken to the Caine Veterinary for purposes of testing.

After his deposition was taken by the

defendant Land O'Lakes, he was listed as an expert witness by plaintiffs counsel on September
17, 2010. R. 001919-001920.
26(b)(4).

That disclosure did not meet any of the requirements of Rule

A pretrial motion was filed to exclude Brudevold from testifying as an expert witness

on September 24,2010, asking the court to exclude testimony on two subjects:
1)

Any testimony regarding claimed similarities between calf deaths on his farm and

the 1&1 Calf Ranch.
2) Opinions as any deficiency in the milk replacer resulting in the death of the calves
because they were speCUlative. R. 001929-001932.
The court entered an order on October 13, 2010 finding that Brudevold could testify as an
expert if his expert testimony had been properly disclosed in interrogatory answers, other expert
disclosures or by deposition.

The court did propose to limit his testimony in accordance with

IRE 702-703. R. 001973-001975.
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The court ignored the fact that Defendants had long before

asked for the names of experts and their testimony, and had even demanded that the Plaintiff
update its Answers to Interrogatories and Responses to Request to Produce on April 19, 2010. R.
001940-001941. R. 000146, 000157, 01027.
Brudevold testified that he had a Masters Degree from Louisiana State University in
ruminant nutrition.

He was hired by Hurtado as the nutritionist for the Hollister and Wendell

Dairies in 2004. (Neither of these were the calf ranch). Tr. 59-61.
the manufacture of milk replacer but was not an expert. Tr. 62.

He had some experience in

He claimed that he was asked

by Hurtado to examine the calves in the summer of 2005 because they were scouring and
Hurtado could not find the problem. Tr. 63-64.

Brudevold claimed that because the calves were

not responding to any antibiotic therapies, the cause of the scours must have been nutritional
scours, without having done any type of testing to detennine the cause of the scours. Tr. 64-65.
Brudevold then testified that he took fecal samples from a couple of sick calves and a milk
sample to the Caine Veterinary Teaching Center for examination.
concerning the results of the samples.

He then attempted to testify

Over defense objection he testified that the results of the

samples were "clean" and that allowed him to testify that the scours was a nutritional issue.

The court overruled the objection saying to the defendant "You can ferret that out on cross".
Tr. 67-68.

At that point, the court did sustain objections to his having an opinion as to the cause

of the scours based on nutritional issues Tr.69-70.

Mr. Brudevold was then allowed to testify

that he had a similar problem with milk replacer on his ranch even though he was unable to
testify that the milk replacer that he had on his little ranch was the same as the milk replacer that
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was allegedly causing deaths at J&J.

He claimed that he was feeding the same milk replacer

and was dealing with the death of calves.

After Hurtado told him that he had replaced the milk

replacer with government milk replacer, he replaced his milk replacer and the problem went
away. Tr 71-74.

Immediately thereafter, he was allowed to give an expert opinion that there

had been a mixing error in the manufacture of the product. Tr. 76-78.

The court should note

that there is no place in the record where it was disclosed that Brudevold would testify as an
expert that there was a mixing error.

Brudevold's deposition contains no statements even

similar to his testimony at trial. R. 001834, 001858-001869.

Further, his deposition and trial

testimony make clear that Cryptosporidia (sometimes called Cryptosporidiosis) causes scours. R
001834.
On cross examination Brudevold admitted that there were scientific tests readily available
to determine the nutritional value of milk replacer and he had not bothered to test either his own
or the milk replacer that J&J was feeding to their cows. Tr. 79-80.

It is important to note that

Hurtado told Brudevold that the problem had been going on for about two weeks during August.
Tr. 81. 3 At Brudevold's suggestion, two fecal samples and one milk replacer sample were
delivered to the Caine Veterinary Teaching Center for testing. Tr. 89-92.

Even though he

wanted to downplay the importance of the existence of Cryptosporidia in the sample which he
delivered to the Caine Veterinary Teach Center, he was forced to admit the Cryptosporidia

3Even Brudevold failed to keep a sample of the allegedly defective milk replacer. Nor did
he keep the lot numbers contained on the bag for identification. Tr.85.
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causes scours in calves. Tr. 92, 93-97.

In addition, the milk replacer was "clean."

pathogenic contamination.

Ultimately, Mr. Brudevold had to admit that the limit

Tr. 98-99.

It had no

of his "expert" opinion was to state the cause of the scours in Hurtado's calves was not bacterial.
Tr. 101.

This was after he agreed that Cryptosporidia, a known cause of scours in calves, was

not a bacteria, but an oocyst - a spore, similar to a mushroom. Tr. 92 L.21-25.

Tr.93.

Tr.94

L.I-1O.
Finally, Mr. Brudevold stated the only reason that he thought it was a nutritional problem
was because the calves did not respond to antibiotic therapy.

He testified that in hindsight a

sample of the milk replacer should have been submitted to a registered lab for analysis. Tr. 126
L.22-25, 127.
THE DEFENDANT'S CASE
Land O'Lakes was unaware that Hurtado was claiming that he was suffering significant
calf losses.

It had no idea that Hurtado was engaged in a "science experiment" using heifers

and bulls to test whether or not the milk replacer was defective.

Only after all of the allegedly

defective milk replacer was completely consumed by Hurtado's calves, and all of the allegedly
sick and dead calves had been disposed of, was Land O'Lakes sued by Hurtado, claiming that his
calf ranch had suffered losses attributable to a bad batch of milk replacer.

With that back drop

Land O'Lakes did the only thing that was available - put on proof that it produced thousands of
tons of milk replacer and the only place where a complaint arose was Twin Falls, Idaho. In
addition, Land O'Lakes put on evidence of other sales of the identical milk replacer from the
APPELLANTS' BRIEF - Page 10
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same lots in the Twins Falls area without complaint. It also called Dr. James England a professor
located at the Caine Veterinary Teaching Center located in Caldwell, Idaho to discuss the
samples obtained from sick calves at Hurtado's calf ranch and delivered by Brad Brudevold to
the Center for testing.

Following is a summary of the defense witnesses testimony.

Dr. James England testified that he is a professor of veterinary medicine at the Caine
Veterinary Teaching Center located in Caldwell, Idaho Tr. 270. He has degrees in Veterinary
Virology and Veterinary Oncology.

He obtained his DVM in 1981.

He spent 13 years as the

director of the Veterinary Medical Diagnostic Laboratory system in Baton Rogue, Louisiana.
He was the director of the Caine Veterinary Teaching Center from 1995 until 2001 when he
stepped down and remained as a professor. Tr. 270.

He testified that the Caine Veterinary

Teaching Center provides medical and research services to the animal industries in Idaho.
is done primarily through laboratory testing.
parasilogic evaluations and examinations.

This

They did routine bacteriology, virology, and

Up through the year 2008 they had a full-time

pathologist who did necropsies-autopsies on dead animals.

In addition, the Center also does

field investigations at the request of land owners regarding disease problems. Tr. 270-271 L. 1-7.
In August of 2005, the Caine Veterinary Teaching Center received two fecal samples and
one milk replacer sample from the J&1 Calf Ranch.

Dr. England was not sure what testing was

required so he called Dr. Harness the veterinarian and obtained instructions for testing.

It

included culturing the fecal samples for agents that would cause diarrhea. They also wanted the
milk replacer tested. Tr. 273, 274.
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Dr. England reviewed the reports that were prepared and noted that the final diagnosis
was Cryptosporidiosis, which is a known cause of scours in calves - something that Dr. England
has previously dealt with on dairy farms Tr. 275 L 14-25 Tr. 276 L. 1-8.

He also reviewed the

report and discussed the findings with respect to the testing on the milk.

The milk had some

non-pathogenic organisms which would be unlikely to cause a disease Tr. 276 L. 9-25. Tr.
277-278 L. 1_9.4
Dr. England further elaborated that if a calf ranch was having trouble with scours and
calves dying he would have obtained more samples in order to determine the severity of the
outbreak in order to decide its cause and treatment. Tr. 286.

He also testified that an autopsy is

one of the best ways to determine the cause of death of a calf. Tr. 287.

The costs of these tests

are remarkably low. A test for Crypto was $40 and a full blown autopsy was between $50 and
$100, plus the lab costs.

In addition, a thorough on site investigation to analyze an outbreak of

scours with recommendations to control the problem was between $300 and $400. Tr. 288-289.
Mr. Scott McFarland, a salesman for Valley Co-Ops, was called to testify regarding the
sale of Purina milk replacer to J&J Calf Ranch.
beginning in 2005.

He recalled that he sold milk replacer to J&1

McFarland identified the business records of Valley Co-Ops showing the

milk replacer that had been sold to J&1 during the year 2005.
1005 (Summary of Sales for 2005).

Tr. 307-309. Trial Ex. 1006 and

He also identified the Purina Milk Replacer that Valley

Co-Ops purchased from Land O'Lakes in that year, along with the summary sheet for those
4For

a more complete discussion of the testing done at the lab. See Tr. 277-285.
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purchases Tr.

310-313. Ex. 1102.

Purina Milk Replacer in 2005.

Ex. 1018A.

Ex. 1018.

Valley Co-Ops purchased 5893 bags of

It sold 3306 bags to J&J.

Ex. 1007.

Prior to 2005, milk replacer was produced at two locations including Chilton, Wisconsin
and Black River Falls, Minnesota. In late 2004 or early 2005, all of the milk replacer production
was moved to the Black River Falls location. Tr. 314.

Tr. 315 L. 1-7.

proposed change in production facility, McFarland notified his dairy farmers.

Because of the
This would allow

them to blend the two milk replacers if they felt that was necessary. Tr. 315-316.
McFarland heard nothing more from Hurtado until Hurtado called him to tell him that
they were having an unusually high mortality rate in their heifer calves that were being fed the
Purina milk replacer. Tr. 317.

Because of that discussion McFarland took back approximately

two tons of milk replacer and substituted a different lot.

Even after a different lot of milk

replacer had been supplied to Hurtado the problem did not go away. Tr. 317.

McFarland

called Land O'Lakes to report the lot numbers that were in question and was told by Gary Olsen
that he had checked the retained samples and there was no problem.

After McFarland was

assured that there was no problem with the milk replacer he got back from Hurtado, he sold it to
other calf ranches in the Twin Falls area.

He did not receive a single complaint from the other

calfranches who used the milk replacer. Tr. 318-320.
Steve Zadnichek, the production manager for the Black River Falls, Minnesota milk
replacer plant, testified concerning the manufacturing of the milk replacer and the testing that
was done to assure the safety and quality of the milk.
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Zadnichek testified concerning the

quality assurance that is required at the plant to assure that all of the ingredients of the milk
replacer are examined and tested, and oftentimes independently reviewed to assure that there is
no contamination of the product. Tr. 330.

The Black River Falls facility produces only milk

replacer which it provides to baby calves, horses, pigs, and lambs.

The milk replacer has a

standard formulation with differences in ingredients depending on the particular animal and the
needs of the owner. Tr. 331.
against contamination.

Zadnichek described the procedures that were followed to protect

Zadnichek described the process that was followed in order to produce

milk replacer for calves. Tr. 333-337.
for protein, fat and moisture.

Samples of the completed product were kept and tested

The samples are then split and half of the sample was sent to

another testing facility in Fort Dodge, Iowa for additional testing. Tr. 337-340.

Mr. Zadnichek

then testified that he was able to correlate the samples that were retained with the lots of milk
replacer that were sold and delivered to Valley Co-Ops during the summer of 2005. 5

All of

those results showed no problem with the milk replacer.
Mr. Bob Riesberg, the lab supervisor for Land O'Lakes in Fort Dodge, Iowa, testified
regarding the additional testing which is done to assure the efficacy of the milk replacer.

The

lab was a full service feed lab providing testing for a wide range of animal feeds and
supplements. Tr. 386.

Over time, the Fort Dodge lab took over the responsibilities for testing

5The samples were introduced into evidence to show the jury that the samples were
retained and could have been tested by the Hurtado if he had wished to do so. Tr. 361-362.
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the milk replacer products.

He confirmed the safety and efficacy of the retained samples that

had been split between Black River Falls and his lab. TR. 398-400.
Riesberg had the retained samples tested again to see if there was any indication of
contamination in the samples. Tr. 400 L. 22-25, 401-406.

Riesberg testified that one could not

test for Cryptosporidia because it is not a food stuff contaminant, but is an environmental
problem. Tr. 404 L. 1-10.

The subsequent testing for protein and fat efficacy, and for

contaminates that might cause scours, all indicated the milk replacer was safe for consumption.
Tr. 413-415.
Dr. Richard Huston is a veterinarian from Fairbault, Minnesota, who had 21 years of
traditional dairy cattle veterinary experience and 25 years of dairy cattle consulting, with respect
to investigating and resolving health issues in dairy herds. Tr. 427 L. 1-10.

He has 66 years of

experience with dairy calves starting from the time he was on the family farm through the
present. Tr. 429.
all kinds. Tr. 430.

His practice has given him extensive experience in the treatment of scours of
Dr. Huston made it clear that it is not possible to determine the cause of

scours by looking at the manure.

The only way to determine this is through testing. Tr. 434.

He described the tests that were available and agreed with Dr. England that the tests were not
expensive.

He went on to discuss in great detail the lack of proper investigative techniques at

the J&1 Calf Ranch making it impossible to determine the cause of scours in the calves.

He

went on to describe the text book nature of the symptoms that were described by Hurtado, Lugo,
Beltran, Cervantes and Brudevold as being consistent with an outbreak of scours caused by
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Cryptosporidia.

Dr. Huston went on to discuss the fact that Cryptosporidia is immune to

antibiotics, so treating a scouring calf with that protocol is a waste of time. Tr. 442-443.

Dr.

Huston then discussed the term "differential diagnosis" and the importance of using testing to
determine the cause of scours and the treatments available when dealing with scours. Tr. 443.
Dr. Huston then spent some time discussing the results of the testing that was done at the
Caine Veterinary Teaching Center.

He pointed out that Cryptosporidia causes significant death

losses in calves and that supportive therapy and changes in environmental conditions are the only
way to deal with it.

He went on to point out that in light of the result that Cryptosporidia was in

one of the fecal samples that additional testing, including testing of live calves and an autopsy of
a dead calf, would be necessary in order to determine if Cryptosporidia was the diagnosis for the
heifer calf illnesses and deaths. Tr. 447-450.
Most importantly, Dr. Huston pointed out there was a very rational explanation for the
claimed differences in the heifer and bull calf mortality, different than a claim that the milk
replacer was a bad batch.

There were three distinctions that needed to be addressed before one

could conclude that the science experiment performed by Hurtado had any validity.

First, there

was no testing of the bull calves to see if they were free of Cryptosporidia. 6 Second, flies are a
known cause of the transmission of Cryptosporidia.

But if there is a 50 yard space between a

6The logic is obvious once considered. If the bull calves are Cryptosporidia free then it
supports the argument that Cryptosporidia is a factor in the heifer calf deaths. If bulls are infected
with Cryptosporidia but not are not sick it tends to support the contention that Cryptosporidia is not
be a cause of scours.
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set of sick cows (heifers) and healthy cows (bulls), that is a sufficient distance to limit the spread
of Cryptosporidia.

Finally, there was the issue of crowding.

There were 50% more heifer

calves than bull calves, which provides a greater opportunity for the transmission of the disease
in the heifer community. Tr. 453-454.
Finally, Dr. Huston addressed the question of the fair market value of the heifer calves.
He opined that the value of the heifer calves was between $250 and $300.

This put the

defendant in the unenviable position of proving the Plaintiffs case, because up until then the
Plaintiff did not have any evidence of the fair market value of the calves at the time of death. Tr.
483. L 1-10.
Mr. Ron Karstens, the Director of Operations and Quality Assurance for Land O'Lakes,
testified concerning the quality assurance programs that are in place to assure that the milk
replacer is safe and efficacious.

Mr. Karstens spent a great deal of time discussing the

ingredients that went into the milk replacer for the calves, and went on to discuss the safety
procedures in place to assure that no contamination could occur. Tr. 523-32.

Finally, Mr.

Karstens pointed out that Land O'Lakes produced 3,500 tons of milk replacer every month.

If

it had been producing bad milk replacer for several months in the spring of 2005 it would have
sent contaminated milk replacer over all the United States and Mexico. Tr. 532.
ISSUES ON APPEAL
1.

Did the Court err when it allowed Brad Brudevold, the Plaintiffs

designated expert, to testify concerning claimed defects in the milk replacer? Further. did the
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Court err when it allowed Mr. Brudevold to testify concerning claimed similar problems with milk
replacer at his ranch?
2.

Are the damages speculative and unsupported by the evidence?

3.

Did Plaintiffs fail to exclude other reasonable causes for the heifer calf

deaths, thereby failing to meet their burden of proof under Idaho law with respect to a
circumstantial evidence product liability claim?
4.

Is the verdict contrary to the clear weight of the evidence in light of the

testimony of all of the parties regarding the history of calf illness on J&1's premises as compared
to the production history of Land O'Lakes and the lack of deaths from any other dairy?
5.

Appellants are claiming attorney fees pursuant to Idaho Code §12-121(3).
ARGUMENT

I.

(1)

THE COURT ERRED WHEN IT ALLOWED BRAD BRUDEVOLD'S TESTIMONY

REGARDING DEFECTS IN THE MILK REPLACER.

(2) FURTHER, THE COURT ERRED

WHEN IT ALLOWED BRUDEVOLD TO TESTIFY CONCERNING THE CLAIMED
SIMILAR PROBLEMS WITH MILK REPLACER AT HIS RANCH
Standard of Review.

The standard of review regarding the admission or scope of expert

testimony is abuse of discretion.

Idaho Appellate Handbook, 1996, Sec. 4.Appendix at 39.

Egbert v. Idaho State Ins. Fund, 125 Idaho 678, 873 P.2d 1332 (1994). The test to determine
whether or not the court correctly decided the issue of similarity is abuse of discretion.
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Argument.

At the first trial Brad Brudevold was not disclosed as a witness until shortly

before the trial began.

Judge Melanson refused to allow him to testify either as a main witness

or a rebuttal witness because of the late disclosure. R. 00 1284, 00 1404.

After the case was

remanded for another trial, the defendants took his deposition because his name appeared on the
intake sheet for the Caine Veterinary Teaching Center. Ex. 1033.

This indicated that Brudevold

was somehow involved in the delivery of the fecal samples and milk sample to the Caine Center.
In addition, when Brudevold was belatedly disclosed at the first trial his testimony related to a
claimed similar problem as the one at the J&J Calf Ranch.
about this prior to trial.

Land O'Lakes wanted to know more

His deposition was taken on August 10,2010.

At no time prior to that

day had Brudevold been disclosed as an expert witness. R. 001919.
In his deposition he described his training in animal nutrition including a Master's
Degree from LSU in 1992.
capacities.

Since then he had been involved in the feed business in various

Ultimately, he came to Idaho to sell feed supplements in southwestern Idaho.

In

addition to selling feed supplements - writing rations - he wrote employment manuals and did
business planning for some of his customers. R. 001857.

He testified that he worked for

Hurtado as the nutritionist for the Hollister and Wendell dairies (not the calf ranch).

Sometime

in August of 2010, Hurtado told him about a problem he was having with his heifer calves.
Brudevold volunteered to take a look at the calves and determined that they were suffering from
scours.

He suggested that Hurtado take fecal samples and a milk replacer sample to the Caine

Center for analysis.

He even volunteered to deliver the samples himself. R. 001859.
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He went

home that night and his wife told him that their calves had been having problems for two days.
Their own calf ranch had two dead calves.

He talked to Hurtado about his problem and the fact

that they were both feeding the same calf replacer - Purina 20:20 all natural. R. 001860.

On

Monday or Tuesday of the following week he called Hurtado and was told that Hurtado had
changed his milk replacer to Walco milk replacer and the scours had gone away immediately.

So, he ordered some of the Walco milk replacer and the scouring on his ranch went away. R.
001861.
Based on this, and his interpretation of the results of the tests from the Caine Veterinary
Center, he claimed that the cause of scours was either a pathogen or a nutritional problem. R.
001870.

When asked about why an autopsy was not done in order to determine the cause of

death at the J&J Calf Ranch, Brudevold testified that he did not know why but it would have
been a good idea. R. 001888-001992.

He further testified that he was not involved in the

discussions between the veterinarian, Dr. Harness, and Hurtado regarding the testing done at the
Caine Teaching Center.

As he described it, "I wasn't even the nutritionist.

For all intents and

purposes I was the delivery boy on this thing." R. 001894-001895 L. 19-25, 1-9.
Notwithstanding his lack of investigation, he testified in his deposition that he thought there was
something wrong with the milk replacer. R. 001903.
He went on to testify in his deposition about his understanding about the prevalence of
Crypto (Cryptosporidia).

In answer to a question of the presence of Crypto on calf ranches,

Brudevold started, "I'm not a veterinarian, but that is what I have been lead to believe. It's
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everywhere." R. 00 1908. 7

Brudevold agreed that Cryptosporidia causes scours. R. 00 1884.

Brudevold then went on to discuss the fact that his wife had scours problems that he said went
away after they switched to the Walco Feed from the Purina Feed.

However, he agreed that he

had not correlated the Purina Milk Replacer that they had been feeding with the Purina Milk
Replacer at the J&J Ranch. R. 001891.

Brudevold's wife had been feeding the milk replacer

for a year before the problem arose. R. 001892.
arisen only two days before.

But the problem with the milk replacer had

Again, Brudevold made it clear that he was not the nutritionist for

the calf ranch R. 001894.
In answer to questions posed by the attorney for Hurtado, Brudevold speculated about
possible causes of nutritional problems in the milk replacer. R. 00 190 1.

Then, based upon the

experience his wife had and the information provided by Hurtado, he concluded that there was a
nutritional problem. R. 001903.
Finally, in his deposition he agreed that he was led to believe that Crypto is in every calf,
but that he was not a veterinarian. R. 00 1908.
to test the milk replacer.

It is important to note that he did not do anything

As he said in his deposition he had not drawn any conclusions about

the milk replacer until after Mr. Hurtado showed him the test results from the Caine Teaching
Center. TR. 001911-001912 L. 22-25, 1-13.
7At

trial Brudevold claimed to have a great deal of expertise concerning Cryptosporidia,
claiming that it was "back ground noise" and did not appear to be the cause of scours in this case.
Tr. 93. 96. He even criticized reports from the University ofIdaho concerning the time the young
calves get Crptospordia. Tr. 106-1071. Even more interesting was his testimony that he was
fighting Cryptosporidia on his own ranch at the time of trial.
APPELLANTS' BRIEF - Page 2l
nichole\david\landolakes\j&j caU\brief 071311

On September 8, 2010, Land O'Lakes filed a Motion in Limini regarding Brudevold's
deposition R. 009829.

Thereafter on September 17, 2010, nearly four years after expert witness

disclosures had been required, and less than one month before the scheduled trial, Brudevold was
disclosed an expert.

(Plaintiffs disclosure of expert witnesses dated Dec. 18,2006) R. 00157.

(Disclosure of September 8, 2010) R. 00 1919.
exr

In response to the disclosure of Brudevold as an

'Nitness Land O'Lakes filed a supplemental brief concerning his testimony on September
The brief specifically addressed the issue of the claimed similarity of the deaths at
.!vold ranch (2 deaths) and the J&J Calf Ranch.

The brief also addressed the question

void's qualifications to draw conclusion as to problems with the milk replacer. R.
9:...
R.

The matter was argued to the court and a decision was entered on October 13, 2010.
Q73.

The court refused to limit Brudevold's testimony, except to say that any opinions

not disclosed at deposition or by expert disclosure would not be allowed at trial. R. 001975.
A Motion in Limini is "a request for a ruling on the admissibility of evidence, made in
advance of the offer of the evidence and outside of the presence of the jury." Lewis, Idaho Trial
Handbook 2nd Sec. 3.2 (2005).

It is intended to notify and educate the court regarding issues in

contention prior to trial so that delay and error can be avoided.
In Sliman v. Aluminum Company of America, 112 Idaho 277, 731 P.2d 1257 (1986), the
Idaho Supreme Court laid out the rules for the inclusion or exclusion of evidence of other
accidents or occurrences.

The Court stated, "evidence of other accidents may be admissible to

prove the existence of a particular physical condition or defect, the risk created by a defendant's
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conduct, that the defect cause the alleged injury, or that a defendant had notice of the danger."
McCormick on Evidence, Section 200 (3rd Edition, 1984). Evidence of other accidents may be
excluded if the trial court decides that the evidence would unfairly prejudice the opposing party,
that the other accidents are not substantially similar to the subject case, or that the admission

would raise collateral issues or confuse the jurors.

Id. Fish Breeders of Idaho, Inc. vs. Langdon,

Inc., 108 Idaho 379, 382, 700 P.2d 1,4 (1985).

Hurtado was able to introduce into evidence Brudevold's claim that he had a similar
problem with the Purina Milk Replacer at trial.

According to that testimony Brudevold had a

discussion with Hurtado, who told him that he was having problems with his sick calves and
wanted Brudevold to check the calves to see if he could determine the problem.
calf ranch and saw numerous sick calves with scours.

He went to the

That night he went home and his wife

complained to him that their calves were showing signs of scours and that two had died. Tr. 70
L.6-25, 72. He then talked to Hurtado, who told him that he had switched milk replacer and the
problem at the calf ranch had gone away.

Brudevold then bought some Walco milk replacer to

feed to his calves and the problem immediately disappeared. Tr. 72,73.
feed the Purina Milk Replacer again.

After that he did not

On the strength of these facts he was allowed to testify

that in his opinion there was a nutritional problem with the milk replacer at the J&J Calf Ranch.
He specifically testified that there was a "mixing" problem with the milk replacer without
identifying what the mixing problem was. Tr. 76 L. 15-25,77 L. 1-10
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No attempt was made to demonstrate that Brudevold was feeding Purina milk replacer
from the same manufactured lot as was being fed to the J&J calves.

No attempt was made to

explain why Brudevold's problem had arisen two days before his conversation with Hurtado and not some five months before when Hurtado claimed the problem arose.

No attempt was

made to see if the milk replacer from Brudevold's farm was physically similar to the J&J milk
replacer. Tr. 79 L.25 80 L.1-7. Tr. 85. No effort was made to determine the cause of death of the
Brudevold calves.

Brudevold did not make a follow up inspection of the J&J calves after his

first inspection, so he could not independently confirm whether or not calves died, and if so,
which ones. Tr. 98-99 Tr. 102.

No testing of the J&J milk was done to determine if it was

somehow deficient or adulterated. Tr. 79 L. 25 Tr. 80. Tr. 127.

Notwitstanding these

limitations Brudevold was allowed to testify that the scours which he saw was consistent with
heat injured protein in the milk replacer. Tr. 122, 123, 124, 125 L. 1-18.
The court allowed Brudevold to testify without conducting any analysis or review to
determine if Brudevold was qualified as a witness or not. Tr. 59-62. The court never considered
its pretrial ruling that Brudevold would not be able to testify to things not previously disclosed.
Tr. 123-126. Nor, did the court even carefully look at the foundation laid for Brudevold's
testimony before allowing him to testify as an expert. Tr. 64-65, Tr. 77. Tr. 78 L. 1-12.
With respect to the issue of similarity, the court did not carefully compare the Brudevold
claim that his calves were getting sick because of the milk replacer against the claim of Hurtado
that his calves were getting sick because of the milk replacer. Tr 71 L. 1-25 Tr. 72.
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Brudevold's expert witness testimony was based in large part on his perceived similarities of the
two incidents, rather than a scientific investigation of the facts. TR. 77 L. 1-25 Tr. 78 L. 1-15
In order for a person to testify as an expert, the district court must make a factual
determination that the witness is qualified, that the evidence will assist the fact finder, that the
facts upon which the opinion is based are of the type other experts in the field would reasonably
rely on, and that the probative value of the evidence does not substantially outweigh its
prejudicial effect.

Ryan v. Beisner, 123 Idaho 42,844 P.2d 24 (Ct. App 1992).

Brudevold did

not meet that standard. He had done nothing to qualify himself to testify concerning the milk
replacer on the J&J Calf Ranch.

He admitted that there were scientific tests reasonably

available to test the quality of milk replacer but he had neither tested his own nor J&J's to see if
there was a defect. Tr. 79-80.
When an expert's opinion is based upon scientific knowledge, there must be a scientific
basis for the opinion. If the reasoning or methodology underlying an expert opinion is not
scientifically sound, then the opinion will not assist the trier of fact to understand the evidence or
determine a fact in issue. Further, there must be a substantial support for the scientific theory as a
prerequisite to admissibility.
P.3d 68 (2003).

Swallow v. Emergency Medicine of Idaho, PA, 138 Idaho 589, 67

This is especially true with respect to "technical or specialized knowledge."

See The Idaho Trial Handbook, Tests Analysis and Experiments, Section 23:3, Required Proof of
Reliability of Technical Evidence.

The Swallow case at page 594 is very similar to this case.

In that case, the expert was not allowed to testify, based solely on a temporal relationship
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between the taking of a drug and heart attack.

Brudevold should not have been able to testify

that there was a problem with the milk replacer because Hurtado told him that there was a
temporal relationship between the elimination of scours and feeding of new milk without any
independent investigation. The same is true with respect to what he claimed he saw at the calf
ranch. Tr. 63-64 Tr. 72. The same is true for his own claim of scours which supposedly ended
when he changed milk replacers.

(1998).

See also State v. Merwyn 131 Idaho 642, 962 P.2d 1026

Weeks v. Eastern Idaho Health Services 143 Idaho 834, 153 P. 3d 1180 (2007).
Brudevold did obtain a degree in Animal Nutrition in 1992.

He had worked in the

nutrition industry, but that did not qualify him as an expert on the death of calves on a ranch on
which he had not worked.

It did not qualify him to testify as to the cause of scours in calves

that he had not worked with and had only examined on one occasion.

It did not qualify him to

testify concerning the alleged deficiency of milk replacer that he had not tested, and it did not
qualify him to testify as to the cause of death of calves, when he had not done those things
necessary to actually determine the cause of death.
there was a "mixing" error in the milk replacer.

He had no scientific basis to testify that
Finally, he admitted that the extent of his

testimony was limited to saying the problem was not "bacterial" and he could not legally go any
further with his opinions. Tr. 99-101. Finally, he agreed that samples should have been submitted
to a qualified lab for testing to determine if there was a problem with the milk replacer Tr. 126 L.
14-25.

Tr. 27 1-2.

These facts are similar to the physician opinions which were ruled

inadmissible on appeal by this court in State v. Johnson 119 Idaho 852, 810 P.2d 1138 (Ct.
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App.1991).

Brudevold's testimony also has the indicia of simply vouching for the truthfulness

of another witness, Jesus Hurtado, when he repeated that Hurtado told him that when he changed
milk replacers the problem went away. Such vouching is prohibited by this court. See State v.
Norton, 37241 (IDCCR).

II.

THE DAMAGES WERE SPECULATIVE AND UNSUPPORTED BY THE RECORD
Standard of Review.

The standard for reviewing the appropriateness of a jury verdict is

determining if there was substantial evidence supporting the jury's decision.

Idaho Appellate

Handbook, 1996, Sec. 4.3.1.

Argument.

In Plaintiffs' Complaint, Plaintiffs contended that Defendants provided

Plaintiffs with inadequate or contaminated feed, causing the deaths of approximately 200 calves.
R. 000096. At trial Hurtado testified that 130 calves died as the result of exposure to allegedly
defective feed. No explanation was given for how he came up with that number. Tr. 147
Further, it was inconsistent with the testimony of Mr. Lugo who testified that upwards of 10-12
calves died per night for more than a month. Tr. 230 L.1O-16. By that calculation between 300
and 350 calves died. Mr. Claudio Beltran was the manager of the calf ranch. He claimed to keep
business records of the number of calves that arrived at the calf ranch and the number that died
during the course of each month. He testified that there was a death loss of 50% of the calves or
450 dead calves. Tr. 242 L. 5-25. There was no attempt to reconcile these widely divergent
claims-nor any attempt to determine the cause of death of any of these calves.
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In Answer to Interrogatories, Hurtado stated that the calves were worth $500-$550 each.
Tr. 173 L. 15-20. At trial, Hurtado testified that the calves were worth $1000. Hurtado claimed
that his calves were more valuable because he was receiving them from the cows in his dairy herd
and intended to use them to replace the cows in his herd.

He carefully avoided testifying about

the fair market value for new born calves. When asked what the fair market value of young calves
was Hurtado testified that he did not know. Tr. 175 L. 6-10
Idaho law is clear. When you are dealing with a fungible item which has been destroyed,
the plaintiff is entitled to recover the fair market value of the destroyed item. In this case, the
recovery would be limited to the fair market value of new born calves. Hurtado failed to put on
any evidence of the fair market value of the new born calves. Instead, he tried to put on proof of
the value of "springer" calves, which are much older and heavier, and then tried to back into a
value by attempting to determine the cost of the raising the calf from a new born to a springer.
The court ultimately disallowed this line of questioning, but did allow Hurtado to testify as to his
opinion of value without any basis. Tr. 142-146.
The defense recognizes that the owner is entitled to testify as to the value of his damaged
property. See Lewis' Idaho Trial Handbook, 2d Ed., 2005, Sec. 16.2. But on the other hand,
estimates of value should be tied to the requirement of Idaho law that the damage is the fair market
value of the destroyed item at the time of its destruction. IDJI. 9.07-IDJl9.12 A. Courts routinely
award damages based on fair market value in order to avoid speculation. Carpenter v. Turrell, 148
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Idaho 645, 227 P.3d 575 (Idaho 2010) (damages for conversion of personal property).
Restatement, Second, Torts 927, 911.

The failure of proof by Hurtado placed the Defendants in a difficult position because Land
O'Lakes was then forced to put into the record the fair market value of heifer calves through its
own economic expert, Dr. Huston. He testified that in 2005 the fair market value for heifer calves
was between $250 and $300. Tr. 483 L. 10.
The court should rule that the Plaintiff s failure to put on evidence of the fair market
value of the dead calves as part of its case in chief should have resulted in a directed verdict. Tr.
260 L. 19-25 Tr 261 L.1-7 (Motion for Directed Verdict). See Trilogy Network Systems, Inc. v.
Johnson, 144 Idaho 844, 172 P.3d 1119 (Idaho 2007).

III.

PLAINTIFFS FAILED TO EXCLUDE OTHER REASONABLE

CAUSES OF CALF DEATHS AS REQUIRED BY IDAHO LAW
Standard of Review.
exercises free review.

With respect to questions of law, the Idaho Supreme Court

Idaho Appellate Handbook

Sec. 4.2. This court exercises free review

with respect to a refusal by the district court to grant a Directed Verdict. Carlson v. Stanger 146
Idaho 642, 200 P.3d 1191 (Idaho App. 2008).

relies on a substantial evidence standard.
Argument.

With respect to a Judgment NOV this court

Carlson v. Stanger, supra.

Appellants contend the District Court erred when it ruled, as a matter of law,

that Plaintiffs were not required to prove the cause of the calf deaths with expert testimony based
on proper testing.

R. 001081-001105.
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R. 001118-001122.

This left the Plaintiffs free to

prove their case using their "science experiment" comparing death losses between heifers and
bulls without eliminating at least one other reasonable cause - in this case, Cryptosporidia.
In Fanner v. International Harvester, 97 Idaho 742, 553 P.2d 1306 (1976), and Murray
v. Fanners Insurance Company, 118 Idaho 224, 796 P.2d 101 (1990), the Idaho Supreme Court
laid out the rules for proving a claim for an alleged defective product:
The product liability plaintiff may rely upon circumstantial evidence,
including "proof of the malfunction of a part for which the manufacturer alone
could be responsible, or the elimination of other likely causes by satisfactory
evidence" W. Prosser "Law of Torts"673-74(4th Ed. 1971. In other words if the
plaintiff cannot prove that a specific defect caused the accident, it will suffice if it
can be shown that the product malfunctioned. This showing leads to the
inference that some defect caused the malfunction, and satisfies the plaintiff s
burden of proof.
In Murray the court said,
A prima facie case may be proved by direct or circumstantial evidence of
a malfunction of the product and the absence of evidence of reasonable secondary
causes which would eliminate liability of the defendant.
Testimony of the user or operator of the product as to the circumstances of
the event is sufficient to establish malfunction. *** Related to proof of
malfunction is proof that the event in question is not caused by any abnormal use
to which the product had been put by user or operator since such proof
circumstantially and inferentially indicates that the malfunction of the product is
due to the defect alone. Additionally related is evidence which tends to
eliminate reasonab Ie secondary causes ***.
In Fanner, supra, the court made it clear that it was the plaintiffs burden to eliminate
other reasonably likely causes.
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Fanner at 97 Idaho 749.

Scours is another term for uncontrollable diarrhea.

Scours in dairy calves is caused by

numerous pathogens including Salmonella, Corona Virus, Rota Virus and most importantly in
this case Cryptosporidia. Tr. 553.

8

Plaintiff Hurtado admitted that on at least three prior occasions he had scours outbreaks
in which high numbers of calves died from scours caused by various pathogens and problems.
On those occasions he had his veterinarian look at the problem, and on one occasion had
autopsies done to determine the cause of death. Tr. 185-189.
When pressed about what efforts Hurtado made to try to exclude other causes, including
Cryptosporidia, he could only claim that they were trying to find the problem. The only effort he
made to eliminate other causes was to send samples to the Caine Veterinary Teaching Center.
The milk test done by Dr. England exonerated the milk replacer as the cause of scours in
Plaintiffs' calves. Tr. 276-277.

Importantly, the final diagnosis from the Caine lab was

Cryptosporidiosos which was not eliminated as a cause of the heifer calf deaths.

Exhibit 1033,

1034.

Even though Plaintiffs claim this milk replacer was poisonous for nearly six months, not
a single cup remains to be examined.

Even though Plaintiffs claimed that they lost at least 130

calves to poisonous milk replacer, not a single dead calf was examined by a qualified expert to
determine the cause of death. Even though Plaintiffs sent a sample of the milk replacer to be
8Numerous witnesses testified that Cryptosporidia causes scours and can be a signficiant
problem on a calf ranch. Brudevold. Tr. 93. Beltron Tr. 249. Dr. James England Tr. 276. Dr.
Richard Huston Tr. 440-441.
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tested, along with fecal samples, they claim entitlement to reject those results, even when the
fecal sample shows Cryptosporidia, a known cause of calf scours and death.
This Court should reverse this judgment because Plaintiffs failed to exclude at least one
other reasonable cause for the calf deaths. See Jakubowski v. Minnesota Min. & Mfg. 42 N.J. 177,
199A.2d 826 (N.J. 1964).
IV.

THE VERDICT IS CONTRARY TO THE CLEAR WEIGHT OF THE EVIDENCE
Standard of Review.

The standard for reviewing the appropriateness of a jury verdict is

substantial evidence supporting the jury's decision.

Idaho Appellate Handbook, 1996, Sec.

4.3.1.
Argument. (A) Plaintiffs' testimony is full of contradictions and cannot be reconciled.
Defendant Land O'Lakes sold 5,893 bags of milk replacer to its distributor, Valley Co-Ops in the
Twin Falls area during the year 2005. Ex. 1102. Ex. 1018(a).

Valley Co-Ops sold 3,306 bags to

Plaintiff J&1 Calf Ranch during the same time. Ex. 1006 (Invoices) Ex. 1007 (Summary).

In

fact, those invoices and summaries show continued sales of Purina 20-20 Milk Replacer to J&J
Calf Ranch through the month of October, more than two months after Hurtado claimed to have
quit feeding it to his calves.

Valley Co-Ops sold the rest of the milk replacer it bought from

Land O'Lakes to other dairies in the Twin Falls area without a complaint. Tr. 319 L 5-25. Tr 320

L. 1-4. 9

9That is a total of 2587 bags of milk replacer sold to other dairies and calf ranches without
complaint.
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Further, after Plaintiff Hurtado called Scott McFarland of Valley Co-Ops to discuss the
issue of the milk replacer, he had a whole new lot brought in and exchanged the milk replacer
with a new and different lot of milk.

McFarland sold the returned milk replacer to other dairies

in the Twin Falls area without complaint. Tr. 317- 319.

In fact, after a new lot of milk replacer

was delivered to the calf ranch by Scott McFarland the problem still did not go away. Tr. 317 L.
1-19.

Ron Karstens, the Director of Operations and Quality Assurance for Land O'Lakes,

testified that this basic type of milk replacer is manufactured by Land O'Lakes for distributors
nationwide and Mexico.

Land O'Lakes produces 3,500 tons per month. Tr. 531 L. 20-25 Tr.

532 L 1 10. Further, he testified regarding the manufacturing procedures which are followed at
the plant. Tr. 515-525.
ingredients. Tr. 515.

He testified that the milk replacer is composed of "food quality"

Karstens described the quality assurance program that is followed by Land

O'Lakes, including the selection of food quality ingredients, sampling and testing of the lots of
milk replacer.
production.

He also testified concerning the procedure for the retention of the samples after

Karstens is the person responsible for holding regular meetings to assure that the

product is being manufactured correctly.

Further, any complaints are carefully investigated to

determine if the milk replacer is a problem. Tr. 531 L. 1-25.

Finally, he testified that it would be

impossible for Land O'Lakes to manufacture poisonous milk replacer for several months without
it being discovered or being reported, in light of the amount of milk replacer that is produced and
sold. Tr. 532 L. 1-10.
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Against this was some extremely contradictory and incredible testimony provided by
Plaintiffs.

This included the testimony of Plaintiff Hurtado and the testimony of three

employees, Claudio Beltran, Luis Lugo and Francisco Cervantes.

Hurtado claimed, starting in

the summer of 2005, he began experiencing higher death rates with his heifer dairy calves that he
could not explain.

Many of them were getting sick and dying. He claimed that he changed the

milk replacer and the deaths stopped. Tr. 32-34. Through his attorney, he attempted to put into
evidence his business records to show the losses he had suffered, but was unable to do so. Tr.
49-56.

After being unable get his business records into the record, Hurtado simply claimed that

130 heifer calves died.

He claimed that he had counted the number of calves that arrived at the

calf ranch every month and kept track of them through an ear tag and a blue book. 10 He claimed
that his usual death loss was between 2 and 5%.
records" his death rate went to 19 to 20%.

He claimed that in 2005 "according to his

Against this, was deposition testimony where he

testified he did not know his normal death rate for either the heifers or the bulls. Tr. 168.
he testified that the losses occurred between April and September. Tr 155 L. 21.
11-20.

Then he testified the losses occurred in July and August.

he did not know when it started. Tr. 173 L. 12.

Tr. 172 L.

At trial

Tr. 156 L.

Then he testified

Hurtado agreed that he did not do a necropsy to

determine the cause of death of any of the calves. Tr. 185.
Claudio Beltran was in charge of the health of the heifers at the J&J calf ranch in 2005. Tr.
234.

Starting in the summer of 2005 the ranch began experiencing a higher than normal death
10Neither the ear tags nor the blue book were introduced into evidence.
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rate for the heifer calves as opposed to the bull calves.

In order to find out what was going on he

arranged for the poop to be sent to a lab. Tr.240-241. The tests came back normal. Tr. 241 L. 6-7.
Beltran estimated that they lost 50% of the calves during the months of June, July and August.
He calculated that they lost 450 calves. Tr. 242.
the milk in August. Tr. 242 L. 11-16.

Further, he testified that they stopped feeding

He went on to testify that the veterinarian for the calf

ranetl, Dr. Harness, had the poop tested and the samples came back negative for things that cause
ding Crypto. Tr. 249

L. 14-21.

('<ding in August of 2005. Tr. 354.

He claimed that calf losses were high beginning in
He testified that Dr. Harness did six necropsies

'n the calves during the summer of 2005. Tr. 250.

Further, the bulls and the calves

were all feu the same milk - the government milk - after the first of August. Tr. 252. Tr. 255 L.
13-20.

Francisco Cervantes testified that there was a problem with the heifer calves in the
summer of 2005 with the heifers getting diarrhea. Tr. 209.
but he could not say how many. Tr. 210 L. 21-25.
After that, the problem was solved. Tr. 212.

There were a lot of dead heifer calves

The problem went on for about a month.

He went on to say that there were records for the

calves but the records were discarded. Tr. 217 L. 17-24.
Luis Lugo, who was responsible for veterinary care for the calves, testified that all of the
calves with the bad milk got sick and most of them died. Tr. 228 L. 13-25. He testified that the
problem went on for more than a month and at least 10-12 died during the day and more at night.
Tr.230.
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The testimony of all these people, some who worked on a daily basis on the calf ranch,
cannot be reconciled.

Further, at least two of the people who were working on the calf ranch

knew that for there to be a proper determination of the cause of the deaths, the dead calves should
be submitted for an autospy - Hurtado and Beltran.

No one really knew what was going on at

the calf ranch other than wildly divergent stories about how many calves were dying, when the
were dying, and when the Purina Milk Replacer was no longer being used.
Land O'Lakes did not produce poisonous milk replacer for more than five months.
<~cause

Plaintiff 1&1 did not keep a sample of the milk replacer, Land O'Lakes was left

1ich lots of milk replacer were actually fed to the calves.

A discussion of which lots

::ed and delivered to 1&1 is important, because it points out the incredible nature of

,:laims.

In order for Plaintiffs' claims to be true, Land O'Lakes had to produce

milk replacer that was available for sale for more than five months.

poism

Further, Land

O'Lakes had to be producing the same poisonous feed every time it created a new lot of milk
replacer.

Additionally, the only allegedly poisonous milk replacer that was manufactured over

this time period, found its way, each and every time, to one calf ranch in Twin Falls, Idaho.
According to Scott McFarland at least two different lots of milk replacer were delivered to that
calf ranch.
Steve Zadnichek testified that he was able to trace four different lots of milk replacer
produced by Land O'Lakes which were sent to Valley Co-Ops. Tr. 343. L. 11-21. Ex. 1012.
1012A6.

Tr. 344

Ex. 1011 & 1011A.
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Tr. 346 Ex. 1013 lO13B.

Ex.

Tr. 347 Ex. 1014 Ex.

1014A.

Mr. Zadnichek explained the dates for the invoices showing the milk replacer that was

ordered by Valley Co-Ops and shipped to the company. Tr. 350-357.
shipments to Valley Co-Ops in the spring and summer of 2005.

There were three

The dates of the shipments were

April 11, June 6 and August 22. Tr. 350 L.11-23.
Samples of these shipments were obtained and kept by Land O'Lakes. Tr. 355 L. 15-25
Tr. 357- 359.

The lots of milk replacer that could be traced to Valley Co-Ops and presumably

to J&J included the following:

3)

Shipping Date

Number of Bags

4/1112005

722

5/3112005

560

5H09

812212005

33

5H16

8/2212005

611

In fact, lots 5E31, 5H09 and 5H16 were tested prior to trial by Land O'Lakes and found to
be suitable for consumption even after two years.

Bob Riesberg, the chemist for Land O'Lakes,

did the testing and found the original samples and the subsequent samples to be suitable for
consumption. Tr. 393-415.

However, because J&J did not keep some of the allegedly poisonous

milk replacer, Land O'Lakes was left to guess as to which lot or lots were supposedly poisonous.
Land O'Lakes was left with the job of tracing its own samples back to the allegedly poisonous
milk replacer sent to Valley Co-Ops.
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It was also left with the job of testing its remaining

samples to determine their safety.

Rather than make the defendant LOL guess about its product

or the cause of the calf deaths the district court should have required Plaintiffs to put on evidence,
based upon reasonable scientific investigation and business practices, regarding the number of
calves lost and the damages suffered.

They were nowhere close to being reasonably accurate

with respect to either of those elements.
In determining whether or not to grant a Judgment NOV this court construes the evidence
most favorably in favor of the Plaintiff.
Plaintiff.

All adverse inferences are construed in favor of the

Litchfield v. Nelson 122 Idaho 416, 835 P.2d 651 (Ct. App. 1992) Quick v. Crane 111

Idaho759, 727 P.2d 1187 (1986). Using this standard and the requirement that there be substantial
evidence to support the verdict, should result in this court finding in favor of the Defendant Land
0' Lakes.
In determining whether or not to grant a new trial this court makes a two prong review 1)
it must determine that the verdict was against the clear weight of the evidence; and 2) a retrial

would result in a different outcome. Carlson v. Stanger 146 Idaho 642, 200 P.3d 1191 (Idaho
App. 2008).
standard.

This court reviews the decision of the district court using an abuse of discretion

In this case the district court abused its discretion in refusing to grant a new trial.
V.

ATTORNEY FEES ON APPEAL

Pursuant to Idaho Appellate Rule 41, Appellants claim attorney fees in accordance with
Idaho Code §12-121(3).
merchandise

This is a "contract relating to the purchase or sale of goods, wares,

* * *."
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See Farm Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 869 P .2d 1365 (1994).
CONCLUSION
1) The district court erred when it allowed Brad Brudevold to testify as an expert witness
when he had not been properly disclosed.

Further, the court erred when it allowed

him to testify as an expert when he was not qualified by training or experience and had
not done any type of scientific investigation to determine the cause of the J&J calves
illnesses or deaths.

Finally, the court erred when it allowed him to testify regarding

claimed similar problems between his calf ranch and the J&J Calf Ranch without
determining if there was enough similarity between the two events. On this ground a
new trial should be ordered or judgment entered in favor of Land O'Lakes.
2) Hurtado failed to put on evidence of the fair market value of heifer calves during J&J' s
case in chief.
proof.

A directed verdict should have been granted because of that failure of

This court should enter a Judgment Notwithstanding the Verdict in favor of

the defendant Land 0' Lakes.
3) Hurtado failed to exclude another reasonable cause of scours in his heifer calves--that
being Cryptosporidiosis.

This is a requirement of Idaho product liability law. J&J's

failure to exclude that possible cause should have resulted in directed verdict.

This

court should enter a Judgment Notwithstanding the Verdict in favor of Land 0' Lakes.
4)

The verdict is contrary to the clear weight of the evidence and a new trial should be
ordered or this court should enter judgment in favor of the defendant Land O'Lakes.
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5)

This court should award the defendant Land 0' Lakes its attorneys fees and costs.

Respectfully submitted thiS/jI' day ofJuly, 2011.

_~;~/l~l_~~David H. Maguire
MAGUIRE & PENROD
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was:
fimailed, postage prepaid
o hand delivered
o faxed
De-mailed
to the following, thi/Yday of July, 2011, and addressed as follows:
Harry DeHaan
335 Blue Lakes Blvd. N.
Twin Falls, Idaho 83301

David H. Maguire
MAGUIRE & PENROD
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